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VEMORANDUM

McLaughlin, J. April 16, 2009
John Koresko, PennMont Benefit Services, Inc., Koresko
Law Firm P.C., Koresko and Associ ates, Regi onal Enpl oyers
Assurance League, Del aware Valley League, and the nanmed trusts
(Koresko parties) seek a finding of contenpt against the
Secretary of Labor and counsel for the asserted violation of this
Court’s order of January 22, 2009. The January 22, 2009, order
granted a stay of the Departnment of Labor’s administrative
subpoena enforcenent proceedi ngs during the consideration of the
respondents’ appeal of this Court’s decision to enforce those
subpoenas. The basis for the Koresko parties’ notion for
contenpt is the Secretary’s filing of a separate civil action

before Judge C. Darnell Jones of the Eastern District of



Pennsyl vani a, Case No. 09-988. The Court finds that the
Secretary’s actions have not violated the Court’s stay of these
enf orcement proceedings and will deny the respondent’s notion.
The two present matters are two rel ated subpoena
enf orcenment proceedings. The Departnent of Labor initiated these
cases in April of 2004 by filing its first petition to enforce an
adm ni strative subpoena served on the respondents. A second
subpoena was served on the respondents in 2006, and the
petitioners sued to enforce that subpoena in Cctober of that
year. The subpoenas seek the production of docunents relating to
certain death benefit accounts and enpl oyer insurance plans. The
respondents have chall enged the petitioner's jurisdiction over
such accounts and plans, and have persistently refused to provide
certain docunents requested by the petitioner. The respondents
claimthat the petitioner has no authority to conduct an
investigation relating to the benefit accounts and funds referred
to in the docunents referred to in the subpoenas.

On Decenber 9, 2008, the Court issued an order
granting in part and denying in part the petitioner's renewed
nmotion to enforce the 2004 and 2006 subpoenas. (Case No. 04-74,
Docket No. 181; Case No. 06-192, Docket No. 39). The respondents
have filed an appeal of this order with the United States Court
of Appeals for the Third Crcuit. (Case No. 04-74, Docket No.

190; Case No. 06-192, Docket No. 44). The petitioner also filed



an anended notion to incarcerate respondent John J. Koresko, V,
(Case No. 04-74, Docket No. 187), as well as a notion for the

adj udi cation of civil contenpt, (Case No. 06-192, Docket No. 43).
Followi ng the petitioners' notions to incarcerate and for the

adj udi cation of civil contenpt, the respondents filed a notion to
stay all proceedings, which the Court granted in an order dated
January 22, 20009.

On March 6, 2009, the Secretary filed a civil conplaint
in the Eastern District of Pennsylvania, Case No. 09-988, which
is currently before Judge C. Darnell Jones. |In response to this
filing, the respondents filed their notion for contenpt. The
respondents claimthat the DOL and its counsel are in contenpt of
the January 22, 2009, stay order as a result of the filing of
their civil conplaint and for sending correspondence to the
Koresko parties seeking to conpel a consent judgnent.

The Court’s order granting the respondents’ notion for
a stay of these proceedings did not preclude, or even discuss,
the possibility of the Secretary filing a civil suit against the
Koresko parties on the basis of information and docunentation
that the respondents or others had provided previously, nor did
the order preclude or discuss the Secretary’s attenpt to obtain a
consent judgnent fromthe Koresko parti es.

The majority of the respondents’ briefs in support of

the notion for contenpt discuss the jurisdiction of the DOL over



t he respondents’ trusts and insurance plans. This is the issue
currently on appeal and this Court wll not consider the issue
while the Court of Appeals’ reviewis ongoing. The bal ance of
t he respondents’ conplaints relate to the propriety of the
recently filed civil action. Such questions are properly
referred to the Judge presiding over that matter. For these
reasons, the Court will deny the respondents’ notion for

cont enpt.

The Court will also deny the respondents’ request for
di scovery on the issue of contenpt and subpoena abuse contai ned
intheir reply brief. Rep. at 13. The basis for the
respondents’ request relates to their argunents on the
Secretary’s bad faith in pursuing the enforcenent of her
adm ni strative subpoenas. The respondents argunents pertain to
the Secretary’s jurisdiction to conduct her investigation, which
is the issue currently on appeal. As stated above, this Court
will not interfere with the consideration of that issue by the
Court of Appeals.

Finally, the Court will not hold that the filing of the
Secretary’s civil action has rendered these subpoena enforcenent
proceedi ngs noot. “As a general rule, the tinely filing of a
notice of appeal is an event of jurisdictional significance,

i mredi ately conferring jurisdiction on a Court of Appeals and

divesting a district court of its control over those aspects of



the case involved in the appeal.” Venez. v. Sweet, 758 F.2d 117,

120 (3d Cr. 1985). This Court will not declare these actions
moot during the Court of Appeals’ consideration of the
respondents’ appeal.

An appropriate order will be filed separately.
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ORDER

AND NOW this 16'" day of April, 2009, upon
consideration of the respondents’ notion for contenpt (Case No.
04-74, Docket No. 198; Case No. 06-192, Docket No. 53), the
petitioner’s opposition and the respondents’ reply thereto, IT IS
HEREBY ORDERED t hat the respondents’ notion is DEN ED for the
reasons in the Court’s nmenorandumfiled separately on April 16,
2009. It is further ORDERED that the petitioner’s notion to
strike (Case No. 04-74, Docket No. 205; Case No. 06-192, Docket
No. 59) is DEN ED as noot.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




